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Bills and Notes — Payment by the United States of Pension Checks 
On Forged Indorsements — Recovery of Payment. — A number of pension 
checks were paid by the Assistant Treasurer of the United States to the 
defendant bank, the endorsements upon which were subsequently learned to 
have been forged. In an action to recover back such payments it was held, 
that since the United States had delayed for an unnecessary and unreasonable 
length of time to demand the repayment, the government could not maintain 
the action, even though there was no evidence that the defendant had been 
injured or damaged by such delay. National Exchange Bank of Providence 
v. United States (1907), — C. C. A., 1st Circ. — ,151 Fed. Rep. 402. 

The court below stated the question involved as follows: "This, there- 
fore, is the question presented for decision : If A., by honest mistake, pays 
money to B., upon a check bearing a forged endorsement, and then A. unnec- 
essarily and unreasonably delays to notify B. of the discovery of the forgery, 
can he recover back the money paid from B., in the absence of evidence that 
the delay has worked damage to B. ?" The lower court answered the ques- 
tion in the affirmative. In reversing the decision, the Court of Appeals ruled 
the following: (1) that the pension checks were to be considered for this 
purpose the same as ordinary commercial checks; (2) that as to pension 
checks the government occupied the same position as a private individual 
and that laches would be imputed to it; (3) that mere unreasonable delay 
alone would operate to estop the government from recovery. Most of the 
cases bearing directly on these points are found cited in the opinion and in 
the dissenting opinion of Aldrich, D. J., in some instances the same authori- 
ties being cited by both opinions as supporting opposite conclusions. The 
opinion of the court seems to be based upon the following cases : U. S. Bank 
v. Bank of Georgia, 10 Wheat. 333; Bank of Commerce v. Union Bank, 3 
N. Y. 230; United States v. Central Bank, 6 Fed. 134; Cooke v. U. S., 91 
U. S. 389, 23 L. Ed. 237 ; United States v. Clinton Bank, 28 Fed. 357 ; Daniel, 
Negotiable Instruments (5th ed.), § 1371-1372. On the other hand, the 
dissenting judge seems to rely on the following: United States v. National 
Bank, 6 Fed. 852 ; United States v. Onondaga County Savings Bank, 39 Fed. 
259; Daniel, Negotiable Instruments, §1372; 18 Am. & Eng. Encyc. ioi, 
note 4; 5 Cyc. 547 (a), note 42. Aldrich, J., endeavored to make the point 
that no such strict rule should be laid down against the government in the 
case of pension checks, because they are in themselves nothing more than a 
bounty, their issuance being not as commercial paper generally, but rather 
as an act of sovereignty. The opinion of the court below is reported in 141 
Fed. 209. 

Common Carriers — Defective Transfers. — Plaintiff entered a car on one 
of defendant's lines and upon demanding a transfer, was given one so punched 
that the time-limit had expired; calling the conductor's attention to this 
fact he was assured that it was all right. He boarded the proper intersecting 
car and refusing to pay fare was ejected. Held, he was bound as a matter of 
law to know that the conductor could not waive a rule of the company and 
he, therefore, stood in the same position as one without a ticket and was not 
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entitled to damages for ejectment. Nicholson v. Brooklyn Heights R. Co. 
(1907), 103 N. Y. Supp. 310. 

In the opinion, the case is distinguished from Jenkins v. Brooklyn Heights 
R. R. Co., 29 App. Div. 8; Eddy v. S. R. T.R. Co., 50 App. Div. 109, and Jacobs 
v. Third Ave. R. R. Co., 71 App. Div. 109. In the Jenkins case, the passenger 
received a correct transfer but waited for the second car because the first was 
crowded. Held, he could recover for the ejectment. In Eddy v. S. R. T. R. 
Co., supra, the transfer was incorrectly punched and the passenger ejected. 
Held, he could recover for ejectment, as it appeared that he could not read. 
In Jacobs v. The Third Ave. R. R. Co., it was held on the same state of facts 
that a passenger who could not understand the punch marks in the transfer 
could recover damages for ejectment. It is apparent that the second con- 
ductor in each of these cases (as well as in the principal case) must take the 
passenger's word as against a defective transfer. It is difficult to see why 
one who discovers a violation of a rule by an employee and who unsuccess- 
fully endeavors to secure its observance should be in a worse position in the 
eye of the law than one who does not choose to ride in a crowded car or 
who is too ignorant to read. In the case just referred to {Jacobs v. R. R. 
Co.) it is held that the authorities support an action in tort where obedience 
to rules of a company in refusing to accept a defective transfer issued through 
mistake of another employee, results in the invasion of the rights of an inno- 
cent passenger. In O'Rourke v. Citizens Street Ry. Co., 103 Tenn. 124, 
Caldwell, J., speaking for the Court, says : "Beyond question carriers have 
the legal right to require passengers to procure and present tickets, but that 
does not imply that passengers who have done their part may be rightfully 
expelled from the car because the tickets they offer, chance to be defective 
or void. * * * His (the passenger's) right is not to be affected by the 
mistakes of ticket agents." New York etc. R. R. Co. v. Winter, 143 U. S. 
60; Laird v. Pittsburg Traction Co., 166 Pa. St. 4; Nellis, Street Surface 
Railroads, p. 442, gives this rule: "If the passenger by reason of the com- 
pany's inattention to its own rules, regarding transfers or to statutory require- 
ments in that regard, is ejected, he is not confined to an action for the breach 
of contract for transportation but he is entitled to maintain an action for the 
wrongful ejection." The principal case cites as controlling, Monnier v. N. Y. 
C. and H. R. R. Co., 175 N. Y. 281. Here a passenger was ejected from a 
train because he refused to pay a penalty of five cents in addition to the cash 
fare — which penalty was authorized by statute to be collected from one who 
boarded a train without a ticket. The statute also required that the ticket 
office be open one hour before train time, but in this case the agent left the 
office several minutes before the train was due, preventing the passenger from 
securing a ticket. It was held that he could not recover in an action for 
assault and battery against the company. The Court of Appeals divided four 
against three, reversing a decision of the Appellate Division in the passenger's 
favor. In this case, as in the principal case, no cases referring to transfers 
or street railways were cited in support of the decision. In view of this 
conflict of opinion on this subject and of the persistent effort to get away 
from the rule announced in Frederick v. R. R. Co., 37 Mich. 342, that as 
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between the passenger and the conductor the ticket is conclusive, it is not 
probable that Monnier v. N. Y. C. etc. R. R. Co., will be accepted as, in fact, 
controlling in cases where an action is based on ejectment from a street car 
because of a defective transfer issued through fault of the company. 

Constitutional Law— Commerce in Intoxicating Liquors — License Tax 
of Traveling Salesman. — A traveling salesman of a firm in Minnesota car- 
ried on the business in South Dakota of soliciting orders for the purchase of 
intoxicating liquors in quantities less than five gallons. The orders were in 
the form of proposals to buy, and when accepted by the firm, the liquor was 
shipped from Minnesota direct to the persons in South Dakota who made 
the proposals, at their risk and cost, on sixty days credit. D. refused to pay 
the license, and, at the trial, defended on the ground that the statute of South 
Dakota was void because repugnant to the commerce clause of the Constitu- 
tion. Held, that the statute does not impose restraints which constitute a 
direct burden on interstate commerce in intoxicating liquors as regulated by 
Congress in the Wilson Act, 26 Stat, at L. 313, Chap. 728, U. S. Comp. Stat. 
1901, p. 3177. Jay Delamater v. State of South Dakota (1907), 127 Sup. Ct. 
Rep. 447. 

The point involved in this case necessitates an interpretation of the com- 
merce clause of the Constitution as affected by the Wilson Act which sub- 
jects all intoxicating liquors upon arrival within a state to the operation and 
effect of the laws of such state enacted in the exercise of its police powers, 
to the same extent and in the same manner as though such liquids or liquors 
had been produced in such state. The query whether this authorizes a state 
to require a license for the business of selling or offering for sale intoxicating 
liquors within the state, by any traveling salesman who solicits orders by 
the jug or bottle in lots less than five gallons, is the query addressed to the 
court. At the outset, the court refuses to consider whether the restraints 
which the statute imposes would be a burden on interstate commerce if gen- 
erally applied to subjects of such commerce, but confines its inquiries to the 
determination whether the general powers of the state to control the business 
of soliciting proposals for the dealing in liquor was inoperative as to the 
dealings in question because they were interstate commerce. It is held that, 
under the Wilson Law, a person in one state has the constitutional right to 
receive for his own use intoxicating liquor sent from another state. Such 
person, however, no longer possesses the right to sell the liquor after its 
arrival in his state. Vance v. Vandercook, 170 U. S. 438; Bowman v. R. R., 
125 U. S. 46S; Leisey v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681. It seems that 
now a state can regulate the contract of sale completed within its own borders. 
State control begins only after arrival at destination, and before sale. Rhodes 
v. Iowa, 170 U. S. 419. Before the Wilson Law was enacted, solicitors in one 
state for liquors to be shipped from another, if. their principals accepted the 
orders, were not guilty of selling liquors without a license in the first state. 
State v. Colby, 92 Iowa 463, 61 N. W. 187; 97 Mass. 89; 54 Conn. 299, 7 Atl. 
822. What are the grounds, then, on which a state can assert its right to 
regulate the business of soliciting for the sale of intoxicating liquors when. 



